City Ccounterproposal 05-03-2024

ARTICLE 30-GRIEVANCE PROCEDURES

Section 1. Scope of Procedure.

The purpose of this Article is to provide a just, equitable, and expeditious method for resolving
disputes between the City and the Union (or employees) concerning all aspects of the
employment relationship between the City and bargaining unit employees, and concerning the
bargaining relationship between the City and the Union. To that end, the parties hereby agree and
stipulate as follows:

A

All disputes concerning the interpretation and/or application of the terms of this
Agreement shall be submitted, if at all, to the grievance/arbitration procedure as called for
herein. Failure to initially pursue grievance/arbitration in these instances shall be the
basis for a plea in abatement in response to any suit or claim filed with a court of law
and/or administrative agency.

Employee claims of violation of statutory or constitutional rights may be submitted to the
grievance/arbitration procedure or may be pursued by means of judicial and/or
administrative appeal; provided that once the employee has elected to file a lawsuit
and/or administrative claim, all issues raised by the dispute or claim will be resolved in
such lawsuit and/or administrative process, and no grievance may be filed concerning the
same subject matter. It is recognized that claims falling under this subparagraph may be
included with related claims of contract violations. In such circumstances, the City shall
not be entitled to abatement of a suit involving the contract claims, related to the statutory
or constitutional claims asserted, for failure to grieve such contract matters initially. If
the employee elects to use the grievance/arbitration procedure to raise statutory or
constitutional claims, such matters may not thereafter be appealed to court except as
provided by this Agreement.

B

Claims alleging violation of Article 11, Section 1, or state or federal laws prohibiting
employment discrimination including discrimination for having initiated or filed a claim for
workers' compensation benefits, as prohibited by Texas Labor Code Section 451.001, shall not be
subject to the grievance/arbitration procedure.

Disciplinary matters subject to the appeals procedure provided by Texas Local
Government Code Chapter 143 shall not be subject to the grievance/arbitration procedure
set forth in this article, absent specific reference to same in this Agreement. ;provided
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Section 2. Time Limits.

The parties shall act diligently and exercise good faith to adhere to the time limits set forth in this
Article, unless such time limits are waived or extended by mutual agreement. In the event the
employee or Union fails to meet the time limit at any step of the grievance procedure, the
grievance shall be considered satisfied and no further action need be taken; provided, that where
the grievance concerns a matter within the jurisdiction of the courts, the employee may file suit if
the grievance is rejected due to failure to comply with a time limit set forth in this Article.
Failure by the City to meet the time limits at any step shall be considered a denial of the
grievance which will allow the Union or employee, at their option, to proceed to the next step.
Time limits begin to run on the date of a party's actual receipt of an appeal or response. When
either party provides an appeal or response by mail, its timeliness shall be judged by the
postmark on the envelope. When either party provides an appeal or response by facsimile
transmission or via email, its timeliness shall be judged by the date printed by the facsimile
transmission device or email. For any delivery of an appeal or response that is not hand
delivered the parties are required to provide written confirmation to the other party. Where a
deadline falls on a Saturday, Sunday, or legal holiday, the deadline will be extended to the next
day which is not a Saturday, Sunday, or legal holiday.

Section 3. Relief through the Chain of Command.

The Union or any employee covered by this Agreement having a matter which is felt to be a
grievance shall make a reasonable effort to resolve the matter through the appropriate chain of
command via telephone, email or face to face meetings.

In the event the matter is not resolved through the Chain of Command, the employee may submit
a grievance to the Union Grievance Committee.

Section 4. Steps of Grievance Procedure.

A. Initial Filing and Grievance Committee Review

1. In order to be considered, a grievance raising contractual issues must be submitted
to the union grievance committee within thirty (30) calendar days of the
grievant’s actual or constructive knowledge of the event. A grievance raising
non-contractual issues must be submitted with the union grievance committee
within one hundred eighty (180) calendar days of the grievant’s actual or
constructive knowledge of the event.

2. The Union or any employee covered by this Agreement having a matter which is
felt to be a grievance shall submit the grievance in writing to the Union Grievance
Committee. The grievance shall be submitted on a form to be provided by the
City and must include:
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(a) a brief statement of the grievance and the facts on which it is based; (b) the
section of the Collective Bargaining Agreement which has been violated; (c) the
remedy or adjustment, if any, sought; (d) the employee’s signature; and (e) where
“maintenance of standards” is a basis for the grievance, the specific standard(s)
alluded to must be identified. As used herein, “maintenance of standards”
includes all statutory or other non-contract provisions incorporated herein through
the Maintenance of Standards Clause found at Article 9.

3. Within three (3) business days after receipt of a grievance, the Union Grievance
Committee shall provide a courtesy copy of the grievance to the Fire Chief. The
copy may be delivered via hand delivery, facsimile transmission or email. \While
the Union Grievance Committee will act diligently to serve a courtesy copy on the
Fire Chief, the failure to meet this deadline is not a basis to deny the grievance
and does not prevent the grievance from moving forward through the grievance

Process.

4. If the Union Grievance Committee decides in its sole discretion that no grievance
is found to exist, no further action shall be required; provided, that if any
employee grievance concerns matters appealable to court, e.g., statutory
violations, the employee retains the option to file suit if her/his/her grievance is
rejected.

5. The Union Grievance Committee shall review the grievance and if a grievance is
found to exist for reasons stated by the employee or reasons known to the
Committee, the Committee shall process the grievance by passing the grievance to
the Fire Chief within fifteen (15) business days from receipt thereof.

Fire Chief’s Response.
The Fire Chief or her/his designee shall respond to the grievance and shall render
a decision to the Union Grievance Committee, in writing, within fifteen (15)

business days from receipt thereof.

Appeal to City Manager.

1. If a grievance is not resolved the Union Grievance Committee shall submit the grievance, in
writing, to the Director of Human Resources within fifteen (15) business days from receipt of the

decision and a courtesy copy will be provided to the City Manager or her/his/her designee.

2. The City Manager or her/his/her designated representative shall review the matter and shall
render a decision in writing to the Union Grievance Committee within fifteen (15) business days

Informal Conference.

1. If a grievance is not resolved after eemmunicationswith-the Fire ChiefCity
Manager’s response, member(s) of the Union Grievance Committee and/or its
designee may, within five (5) business days, may-shal-request to meet with the
City, through its designated representative(s), in an effort to resolve the grievance
without having to refer the case to arbitration. If the parties are unable to reach an
agreement to resolve the grievance within thirty (30) business days of the-Fire-
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Chiefsresponserequest to meet, the Union Grievance Committee may, at its
discretion, proceed to request arbitration. The parties may extend this time period

by agreement. the Union Grievance Committee shall submit the grievance, in-
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B-E.

Submission to Arbitration.

1. If the grievance is not resolved the Union Grievance Committee shall have fifteen
(15) business days to invoke arbitration from the date of the City Manager’s
Response or following a failure to resolve the grievance in Section C, above. The
fifteen (15) business day deadline shall commence with the day following the
expiration of the thirty (30) business days described in Section C or the expiration

of any agreed extension, whichever is the later time. fremreceipt-ofthe City-
Manager's-deciston-to-submit the-matter-to arbitration:

2. Acrbitration will be invoked by delivering a letter to the Director of Human
Resources and a courtesy copy will be provided to the City Manager or
her/his designee.

3. If the Union or employee fails to commence the arbitration hearing within 3 years
of the date arbitration is invoked by the Union Grievance Committee, the matter
will be considered abandoned and be dismissed with prejudice. The following
cwcumstances shall serve as exceptlons to mandatory dlsmlssal él%heia#utee#

heacﬁnq—(lz) the fallure of the Clty to aqree ona date for arbltratlon and (23)

grievances that the parties mutually agree to hold in abeyance for a period of time-

pegeotiations. This provision will only apply to grievances filed after the effective
date of the collective bargaining agreement.

Section 5. Arbitrator Selection.

A

The Human Resources Director or her/his designee shall within five (5) business days
from the date the grievance is submitted to arbitration, request a list of seven (7) qualified
neutrals from the American Arbitration Association, The representative for the grievant
and the representative of the Fire Chief may mutually agree on one of the seven (7)
qualified neutrals. If the representatives do not agree, the representatives shall
alternatively strike the names on the list of seven (7) qualified neutrals within seven (7)
calendar days after receipt of the list, and the remaining name shall be the arbitrator. The
grievant’s representative shall strike the first name. All parties shall act to complete the
selection process at the earliest possible date. The arbitrator shall be promptly notified of
her/his selection. The parties will not have ex parte communication with the arbitrator.
Communication with the arbitrator will be through the parties, counsel for the parties, or
the parties representative, jointly.
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At a date previously agreed upon, the arbitrator shall convene the hearing at a place
mutually convenient to all parties. The arbitrator shall hear and take evidence of all issues
presented as raised by timely-filed grievances. The hearing shall continue from day to
day until all such evidence has been received and all parties have "rested.” Transcripts
and post-hearing briefs may be utilized at the discretion of the Arbitrator. If a transcript is
utilized, a transcript by a duly-authorized court reporter will be taken of the hearing and
shall be the only official transcript thereof. Both parties to the proceeding shall be entitled
to representation of their own choosing, the expense of which must be borne by the
respective party.

The arbitrator shall make a reasonable effort to issue her/his/her award within thirty (30)
calendar days after the date the hearing ends or, if transcripts and/or post-hearing briefs
are required, within thirty (30) calendar days of receipt of the transcript or receipt of the
parties' post-hearing briefs, whichever occurs later.

Section 6. General Procedures for Grievance

A. Witnesses and Expenses.

1.

The following expenses shall be shared equally by the parties: arbitrator’s fees and
expenses, the cost of the hearing transcript.

Each party will bear its own attorney’s fees and costs.
The City shall compensate all witnesses called by either pary at their straight-time rate
provided, however:

a. The witness is an employee.

b. The witness is scheduled for duty when called to appear.

c. The individual’s identitfy has been provided the City seven (7) days in
advance of the hearing.

Witnesses shall be scheduled by agreement between the parties so as not to unduly interrupt the

mission of the Department. The arbitrator shall have the authority, based upon the summary
statement of the witnesses, to determine whether or not the testimony of the witness is required or

is merely duplicitous or cumulative, then the City shall have no obligation to pay for the witness'
appearance.

The grievant shall not be compensated for time spent at the hearing and/or in preparation thereof,

nor shall s/he be entitled to administrative leave for any such time.

B. Discovery

| 1. Both parties shall provide, at least seven{7)fourteen (14) calendar days prior to the date of
the hearing, the names and addresses of witnesses expected to be called at the hearing . In
the absence of good or excusable cause, the arbitrator may exclude the testimony of a
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witness upon the failure of a party to disclose such a witness.
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2.

The parties, in writing, may request discovery from each other concerning the case. Should
the opposing party not agree to provide the requested information within fifteen (15)
calendar days of the request, the request shall be deemed denied. The requesting party may
then apply to the Arbitrator who shall order such discovery as is appropriate to the nature of
the case, consistent with, but not bound by, the rules of discovery in Texas civil cases. In
considering the application, the arbitrator shall consider the burden and the expense of
producing the information, the need of the requesting party, the amount of time available
prior to the hearing, and such other matters as he/she may deem material. In no event shall
discovery be requested less than thirty (30) calendar days prior to the hearing.

The arbitrator shall have the power to subpoena witnesses. Subpoenas shall be requested at
least thirty (30) days prior to the hearing. A brief statement on the relevancy of the expected
testimony must be included for each subpoena requested. A party seeking issuance of a
subpoena shall notify the other party at the same time the request is made to the arbitrator.
The non-requesting party shall have five (5) days to object in writing.

The arbitrator shall have full power to take steps necessary to ensure a fair hearing for all
concerned, which power shall include, but is not limited to: ordering a party to provide
information in its possession or control which is reasonably necessary to the other party's
prosecution of its case; ordering a party to make available to testify a person within its
control; and taking reasonable steps to ensure that no undue delays in the proceedings occur,
consistent with the right of all concerned to a full and fair hearing.

Unless otherwise provided in this Agreement, the conduct of the hearing shall be governed
by the rules of the American Arbitration Association, as interpreted by the arbitrator.

Section 7. Arbitrator's Authority—Contract Cases.

A. This section applies to all issues involving the application or interpretation of this Agreement;
provided, that where the sole issue of contract interpretation involves the Maintenance of
Standards provision, and the underlying standard is a statute or constitutional provision, this
section shall not apply.

B.

the—@ﬂy—Unmn—and—empJeyees—ln maklng her/hls award the arbltrator shaII be I|m|ted to

interpreting and applying the provisions of this Agreement; s/he shall have no authority to
add to, subtract from, or modify the terms of this Agreement as negotiated between the
parties.
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D-C. The arbitrator shall have the authority to provide in her/his award for such relief as is
necessary to make the prevailing party whole for all economic losses suffered as a result of a

violation of the terms of this Agreement.
Section 8. Arbitrator's Authority—Non-Contract Cases.

A. In all cases which present issues, e.g., statutory claims which do not involve interpretation or
application of the terms of this Agreement, the procedures specified in this section shall
apply; provided, that where a case raises both contract and non-contract claims, the
arbitrator's award as to contract claims shall be final and binding on the City, Union, and the

employee.

A:B. Either party may appeal such award to state district court pursuant to Texas Local
Government Code Chapter 174 on the grounds that it is clearly contrary to the provisions of
a statute or the Constitution (state or federal), or is not supported by substantial evidence as
indicated in the record made before the arbitrator.

B.C. The arbitrator shall have the authority to provide in her/his/her award for such relief as a
court with jurisdiction over such matter would be entitled to award, including injunctive and

| equitable relief; and/or compensatory and-exemplary-damages.

Date:

For the City For the Association
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ARTICLE 31 - EXHAUSTION OF REMEDIES

Section 1. Exhaustion.

The City, the Union, and the Fire Fighters covered herein, shall be required to exhaust all
available remedies through grievance and/or the Civil Service Commission prior to proceeding to
a court of law, state or federal administrative agency, or other regulatory body, except as
provided in Article 30, Grievance Procedure. Failure to do so will act as a plea in abatement to
any such court, administrative body, and/or regulatory agency proceeding until the exhaustion of
remedies provided for in this Agreement have been completed to finality.

Section 2.

If, at any time after a decision and/or award of the Civil Service Commission and/or an
arbitrator, any affected party contests or challenges the decision or award in any other legal
proceeding, the following shall apply:

A. The decision and award of the arbitrator and/or the Commission must be upheld, unless the
contesting party can establish the award was not supported in whole or in part by substantial
evidence and/or that the award of the arbitrator and/or the Commission was capricious.

B. As a condition precedent to the filing of any subsequent action challenging the award of the
arbitrator and/or the Commission, the affected party (as used here, "party" shall mean the
Union and/or the City) must file a cost bond in the minimum amount of the sum of the
arbitrator's fees and expenses and the fees of the court reporter who took the transcript of the
arbitration proceeding.

Section 3.

Should any party be a part to any action by any other party contesting and/or challenging the
award of the arbitrator and/or the Commission, the party may, pursuant to the terms of this
Agreement, request the court or administrative body to which the action has been addressed to
reimburse it/them for all costs of court, including but not limited to reasonable attorney’s fees,
for having to defend said action. This remedy shall be in addition to any other remedy to which
the party may be entitled, including but not limited to those as specified above and/or elsewhere
in this Agreement. Should either party, after having pursued grievance/arbitration or Civil
Service Commission proceedings, sue in a court of law, then that court has the authority to grant
as a portion of its award all costs including attorney's fees, including but not limited to the
attorney's fees expended and/or generated as a result of the arbitration proceedings (but not the

grlevance proceedmgs) W&%ﬂ%ﬂ%ﬂ—%@ﬂ&b@&&@#ﬂéﬁ%&—
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Date:

For the City For the Association



